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The McMillan Law Firm, APC
4670 Nebo Drive, Suite 200
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Tel (619) 464-1500 x 14 // Fax (206) 600-5095
email:  scott@mcmillanlaw.us

Alan Alexander Beck, SBN 276646
Attorney at Law 
4780 Governor Drive
San Diego, CA 92122
Telephone: (619) 971-0414
Email: ngord2000@yahoo.com

Attorneys for Dimitirios Karras

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

DIMITRIOS KARRAS, an
individual,

Plaintiff,

v.

WILLIAM D. GORE, SHERIFF, in
his official capacity, COUNTY OF
SAN DIEGO, a municipal
corporation, UNKNOWN SAN
DIEGO COUNTY SHERIFF’S
DEPARTMENT FACEBOOK
FAN PAGE ADMINISTRATORS I
through V, in their individual and
official capacities, inclusive, DOES
VI THROUGH XX INCLUSIVE,

Defendants.

Case No.: 3:14-cv-02564-BEN-KSC

EX-PARTE APPLICATION FOR
TEMPORARY RESTRAINING ORDER
AND APPLICATION FOR
PRELIMINARY INJUNCTION.

Judge: Hon. Roger T. Benitez
Courtroom: 5A
Hearing Date: 
Hearing Time: 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff Dimitrios Karras hereby moves this Court under Federal Rules of

Civil Procedure 65 to grant Plaintiff’s ex-parte application for temporary

restraining order, and for the court to set a briefing schedule on a preliminary

injunction for the following relief: 
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That Defendants desist and refrain from deleting or editing any

comments posted on the Facebook page maintained by the San Diego

County Sheriff’s Department at URL:

https://www.facebook.com/sdsheriff. 

Further, that defendants desist and refrain from preventing any

persons from posting to the Facebook page for the San Diego County

Sheriff’s Department at URL: https://www.facebook.com/sdsheriff. 

Further, that those persons that have been banned from

publishing comments at this URL:

https://www.facebook.com/sdsheriff be allowed to publish their

comments on the comments section. 

Further, that this relief shall be effective immediately.

Further, that no bond is required.

This application is based on this notice, the accompanying memorandum of

points and authorities, the declaration of Dimitrios Karras, the declaration of

Lindy Diaz, all pleadings, papers, and records filed in this case, and any additional

evidence that may be submitted at the hearing on this application.  

Respectfully submitted,

The McMillan Law Firm, APC

Dated: October 29, 2014

/s/ Scott A. McMillan

___________________________

Scott A. McMillan
Attorney for Dimitrios Karras
Plaintiff

EX-PARTE APPLICATION FOR TEMPORARY

RESTRAINING ORDER AND APPLICATION FOR

PRELIMINARY INJUNCTION.14-cv-02564 2
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

DIMITRIOS KARRAS, an individual,

Plaintiff,

v.

WILLIAM D. GORE, SHERIFF, in
his official capacity, COUNTY OF
SAN DIEGO, a municipal
corporation, UNKNOWN SAN
DIEGO COUNTY SHERIFF’S
DEPARTMENT FACEBOOK FAN
PAGE ADMINISTRATORS I through
V, in their individual and official
capacities, inclusive, DOES VI
THROUGH XX INCLUSIVE,

Defendants.

Case No. 3:14-cv-02564-BEN-KSC

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF EX
PARTE APPLICATION FOR
TEMPORARY RESTRAINING
ORDER AND APPLICATION FOR
PRELIMINARY INJUNCTION
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I. Introduction

Sheriff Bill Gore maintains an official Facebook page.  Dimitrios Karras

posted on the page.  Finding the comments disagreeable, Sheriff Gore’s Facebook

page administrators deleted Mr. Karras’s comments and then banned him from

posting thereafter.

Plaintiff Dimitrios Karras (Karras) brings the instant applications for ex

parte temporary restraining order and preliminary injunction to stop the

Defendant William B. Gore, Sheriff of San Diego County (Sheriff Gore), from

suppressing viewpoints and criticism of his office in the forum that his

government agency has otherwise opened up to the public through Facebook. 

Sheriff Gore’s staff not only deletes the comments that the Sheriff’s Department

disagrees with posted on the official Sheriff’s Facebook page, but bans the

posters.  Sheriff Gore provides no means for a once banned poster, to recover

their ability to once again participate in the forum otherwise open to the public.

Plaintiff Dimitrios Karras seeks an Order from this Court providing the

following relief:

That Defendants desist and refrain from deleting or editing

any comments posted on the Facebook page maintained by the San

Diego County Sheriff’s Department at URL:

https://www.facebook.com/sdsheriff. 

Further, that defendants desist and refrain from preventing

any persons from posting to the Facebook page for the San Diego

County Sheriff’s Department at URL:

https://www.facebook.com/sdsheriff. 

Further, that those persons that have been banned from

publishing comments at this URL:

https://www.facebook.com/sdsheriff be allowed to publish their

comments on the comments section. 

Memo. Re Issuance of Injunctive Relief3:14-cv-02564-BEN-KSC 1
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Further, that this relief shall be effective immediately.

Further, that no bond is required.

II. Jurisdiction

Plaintiff Karras invokes this Court’s Federal Question jurisdiction under

the First and Fourteenth Amendments to the United States Constitution.  As this

case is brought according to 42 U.S.C. § 1983, 28 U.S.C. § 1331 applies.  The

Court has supplemental jurisdiction as to the Third Cause of Action according to

28 U.S.C. § 1367. 

Rule 65 of the Federal Rules of Civil Procedure provides the remedial

vehicle to stop the Sheriff Department’s censorship.

III. Notice 

Plaintiff’s attorney Scott McMillan provided notice of this matter to the

parties, and their counsel, as known. In the event that the parties or their attorneys

cannot be present to be heard in opposition, this Court should enter a temporary

restraining order without notice, under Fed. R. Civ. P. 65(b). 

IV. Facts

Defendants are a municipal corporation and its agents operating in a

number of locations within the County of San Diego. [Karras Dec. ¶ 3]. 

Defendants, including elected political official, Sheriff Gore, operate a Facebook

fan page for the San Diego County Sheriff’s Department. [Karras Dec. ¶ 4].  The

Facebook fan page, a government-operated Internet forum, invites Internet users

to leave comments and opinions on any stories or photos that Defendants post on

its Internet forum. [Karras Dec. ¶ 5].

Memo. Re Issuance of Injunctive Relief3:14-cv-02564-BEN-KSC 2
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Defendants describe a number of rules for these users in its“General

Information”:

We are not opposed to dissenting opinions on topics we post, but we
ask that our social conversations remain civil, respectful and
on-topic. Many of our postings concern matters of employee and
volunteer successes. We believe it is the height of incivility to use
those opportunities to vent about unrelated topics or offer unrelated
insults. We are respectful of the right we all have to free speech. We
invite any users with opinions on any topic to post anything they
want on their social media accounts. We simply ask for a degree of
civility when making comments on our pages. Any user would likely
expect the same of those posting made by others to their pages.
Comments on topics outside these postings may be directed to the
Sheriff's Department via http://www.sdsheriff.net/ (“‘civility’
policy”). 

 [Karras Dec. ¶ 32].

Defendants enforce this “civility” policy by removing comments that fail to

be “civil, respectful, and on-topic.”  [Karras Dec. ¶ 33].  Defendants leave no

other guideline to the public for determining what it means to be “civil,

respectful, and on-topic.”

On September 2, 2014 Mr. Karras posted a comment on the Sheriff’s

Department Facebook fan page.  [Karras Dec. ¶ 7].  Within the hour, Plaintiff was

startled to find that his comment was removed, and that he was banned from

making further comments.  [Karras Dec. ¶ 8].

On September 3, 2014, Mr. Karras called the Sheriff’s office to determine

why he was prevented from commenting and why he had been banned from

making further comments.  [Karras Dec. ¶ 9]. After requesting transfer to a staff

member who administers the Sheriff’s Department Facebook fan page, Plaintiff

was transferred to Defendant Unknown San Diego County Sheriff’s Department

Facebook Fan Page Administrator I.  [Karras Dec. ¶ 10].  Administrator I, a

female, explained to Mr. Karras that she would not allow him to post on the

Sheriff’s Department Facebook fan page.  [Karras Dec. ¶ 10].

Mr. Karras, baffled, continued to investigate the extent of Defendants’

practice of removing comments and banning users who infringe on its posted

Memo. Re Issuance of Injunctive Relief3:14-cv-02564-BEN-KSC 3
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“civility” policy.  [Karras Dec. ¶ 12]. 

Undeterred, on September 3, 2014, Mr. Karras posted under his alias

Facebook account with the name “Jim Block,” to the Sheriff’s page.  He posted

the following criticism of Defendant Sheriff William D. Gore under a post

entitled “#Brake4Buses.”  [Karras Dec. ¶ 13]. Mr. Karras’s comment was as

follows:

“Sheriff Gore: Do you plead the 5th about your involvement in the

MURDER of an unarmed woman who was holding her baby?

REMEMBER RUBY RIDGE.”

 [Karras Dec. ¶ 13].

Then, without any explanation, Defendants removed Plaintiff’s comment.

[Karras Dec. ¶ 15].  To investigate Defendants’ censorship, Plaintiff scoured

through the Sheriff’s Department Facebook fan page and observed removal of a

number of comments that appear negative to the Sheriff’s Department, and the

curious lack of removal for those that praise the Sheriff’s Department. [Karras

Dec. ¶ 20].

Sheriff William B. Gore’s currently seeks re-election without any declared

opposition candidate.  Plaintiff Karras is aware of the status. [Karras Dec. ¶¶ 32-

33].

V. Standards on Granting an order for Injunctive Relief

The Federal Rules of Civil Procedure empower the District Court to grant

both preliminary injunctions and temporary restraining orders. F.R.C.P. Rule 65. 

The traditional equitable criteria for determining whether an injunction should

issue are 

(1) Have the movants established a strong likelihood of success on

the merits;

(2) does the balance of irreparable harm favor the movants; 

/ / /

Memo. Re Issuance of Injunctive Relief3:14-cv-02564-BEN-KSC 4
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(3) does the public interest favor granting the injunction? 

American Motorcyclists Ass’n v. Watt, 714 F.2d 962, 965 (9th Cir. 1983).

The alternative test holds that “preliminary injunctive relief is available to a

party who demonstrates either (1) a combination of probable success and the

possibility of irreparable harm, or (2) that serious questions are raised and the

balance of hardship tips in its favor.”  Arcamuzi v. Continental Air Lines, Inc.,

819 F.2d 935, 937 (9th Cir. Cal. 1987).  “‘These two formulations represent two

points on a sliding scale in which the required degree of irreparable harm

increases as the probability of success decreases.’ [Citation omitted] If the

plaintiff shows no chance of success on the merits, however, the injunction

should not issue.” Id.  “As an "irreducible minimum," the moving party must

demonstrate a fair chance of success on the merits, or questions serious enough to

require litigation.” Id. (emphasis added).

Further, a movant must show that he suffered a significant threat of

irreparable injury. Arcamuzi, 819 F.2d at 937.  The plaintiff “need not

demonstrate that he risks irreparable injury, but he must at least show that he will

suffer a degree of hardship that outweighs the hardship facing the opposing party

if the injunction is not issued.” Topanga Press, Inc. v. City of Los Angeles, 989

F.2d 1524, 1528 (9th Cir. 1993).  

For a plaintiff seeking injunctive relief, irreparable injury is presumed if he

alleges First Amendment violations, “for even minimal periods of time.” Elrod v.

Burns, 427 U.S. 347, 373 (1976); Topanga Press, Inc., 989 F.2d at 1528-29. 

VI. Argument

A. Fair Chance of Success.

As shown below, Plaintiff should prevail on his 42 U.S.C. § 1983 claim for

three reasons: (1) Plaintiff can show that he is likely to prevail under a Monell

analysis for municipal corporations and its agents;(2) Defendants’ policy likely

violates both the First Amendment of the United States Constitution and the “Free
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Speech Clause” of the California State Constitution; and (3) Defendants’ policy

fails to afford Plaintiff sufficient due process.

1. Defendants are a “person” subject to 42 U.S.C. 1983.

To recover under 42 U.S.C. § 1983, a plaintiff must establish that (1) a

defendant violated the plaintiff’s constitutional right; and (2) that defendant was a

person acting under the color of state law. West v. Atkins, 487 U.S. 42, 48 (1988).

Municipal corporations and their agents are persons acting under state law

under 42 U.S.C. § 1983. Monell v. Dep’t of Soc. Serv., 436 U.S. 658, 683-90

(1978). A plaintiff can prevail under 42 U.S.C. § 1983 if the plaintiff shows that a

municipal agent committed a constitutional violation under a formal government

policy or longstanding custom or practice. See Gillette v. Delmore, 979 F.2d

1342, 1346-47 (9th Cir. 1992). The regulation does not have to be written law,

but should “fairly be said to represent official policy.” Monell, 436 U.S. at 694. In

addition, liability may be based on a single decision by municipal policymakers

under appropriate circumstances. Penbaur v. City of Cincinnati, 475 U.S. 469,

480 (1986). 

2. Defendants’ violated Plaintiff’s rights in their operation of

the Facebook page.

Defendant Sheriff Gore’s official policy (located in the “General

Information” section of the Sheriff’s Department Facebook fan page) for

censoring the public’s comments is the following: “[Defendants] ask that our

social conversations remain civil, respectful and on-topic . . . [w]e invite any

users with opinions on any topic to post anything they want on their social media

accounts . . . [w]e simply ask for a degree of civility when making comments on

our pages.” [Karras Dec. ¶ 32]. Defendants’ evaluation of acceptable speech of

whether the speech is “civil” or “uncivil” is entirely within the exercise of

Defendants’ discretion.

Sheriff Gore gives no objective criteria as “civil” speech is.
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Yet, under this policy, Defendants twice removed Mr. Karras’s comment

and banned him from continuing to publish his comments on the Sheriff’s

Department Facebook fan page. At least one of the removed comments contained

criticism of the Sheriff Gore, a political official who is seeking reelection to

office. [Karras Dec. ¶¶ 22, 24, 26, 27.]  

In his post, Plaintiff criticized the Sheriff  Gore’s handling, while employed

by the FBI of the circumstances surrounding the 1992 shooting death of Vicki

Weaver.  [Karras Dec. ¶ 13]. Defendants’ “civility” policy and its subsequent

actions are not in sufficient compliance with First Amendment limitations on

government censorship of speech. 

a.  Defendants' enforcement of it vague "civility" policy impaired

Mr. Karras’s First Amendment right to comment on the official

Facebook page.

A plaintiff can show causation by showing “some kind of direct personal

participation in the deprivation, but also by setting in motion a series of acts by

others which the actor knows or reasonably should know would cause others to

inflict the constitutional injury.” Johnson v. Duffy, 588 F.2d 740, 743-44 (9th Cir.

1978). 

Defendants had direct personal participation in the deprivation because

Defendants, as the administrators of the Sheriff’s Department Facebook fan page,

removed Plaintiff’s comments and banned Plaintiff from making additional

comments on the Internet forum. Additionally, Defendants indirectly confirmed

their censorship of Plaintiff’s speech over the phone when Plaintiff called the

Defendants requesting answers and a resolution –and being told that by

Defendant Unknown San Diego County Sheriff’s Department Facebook Fan Page

Administrator, that he was not allowed to post on the Sheriff’s Department

Facebook fan page. [Karras Dec. ¶¶ 9, 10.]

Therefore, Defendants directly caused injury to Plaintiff by denying him
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exercise of his First Amendment rights. 

b.  Defendants’ are unlikely to demonstrate that their need to

regulate the content of speech about Government activities for

“civility”.

The First Amendment to the United States Constitution provides that

“Congress shall make no law . . . abridging the freedom of speech . . . .” U.S.

Const. Amend. I.

Likewise, Article 1, Section 2 (a) of the Constitution of the State of

California provides that “[e]very person may freely speak, write and publish his

or her sentiments on all subjects, being responsible for the abuse of this right. A

law may not restrain or abridge liberty of speech or press.” Cal. Const. art. 1, §

2(a). 

California’s free speech clause and “its right to freedom of speech are not

only broad and as great as the First Amendment’s, they are even ‘broader’ and

‘greater.’” Gerawan Farming, Inc. v. Lyons, 24 Cal.4th 468, 491 (2000).

No decisional authority under this nation’s First Amendment jurisprudence

remotely suggests that the government should oppress speech simply because

society finds the speech “offensive or disagreeable.” Texas v. Johnson, 491 U.S.

397, 414 (1989). In fact, the founding fathers argued that engaging in political

speech was a public duty. “Believing in the power of reason as applied through

public discussion, they eschewed silence coerced by law – the argument of force

in its worst form. Recognizing the occasional tyrannies of governing majorities,

they amended the Constitution so that free speech and assembly should be

guaranteed.” Whitney v. California., 274 U.S. 357, 375-76 (1927) (Brandeis, J.,

concurring).

This Court should “consider this case against the background of a profound

national commitment to the principle that debate on public issues should be

uninhibited, robust, and wide-open, and that it may well include vehement,
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caustic and sometimes unpleasantly sharp attacks on government and public

officials.” New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).

c.  Defendants’ Internet forum was a designated public forum

because it indiscriminately invited all persons to participate in

discussion.

One extent to the government’s ability  to limit a person’s speech under the

First Amendment depends on the character of the property where the speech took

place. Under the Public Forum Doctrine, there are three categories of forums that

set the limits to the government’s ability to limit speech: (a) “traditional” public

forums, (b) “designated” or “limited” public forums, and (c) “non-public” forums.

See Perry Education Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45-49

(1983). The government has minimal ability to limit a person’s speech in a

“traditional” public forum (e.g., streets or parks) and the maximum ability to limit

a person’s speech in a “non-public” forum (e.g., a public school’s internal mail

system). See e.g., id. at 45, 47.

A “designated” or “limited” public forum is “public property which the

State has opened for use by the public as a place for expressive activity.” See id.

at 45. To determine whether a “designated” or “limited” public forum exists, a

court analyzes the government’s intent to create such a forum by examining its

“policy and practice” as to the forum, and “the nature of the property and its

compatibility with expressive activity.” Cornelius v. NAACP Legal Def. & Educ.

Fund., Inc., 473 U.S. 788, 802 (1985). Under a “designated” or “limited” public

forum, a government’s regulation of speech is reviewed under the same exacting

scrutiny as a traditional public forum. Int’l Society for Krishna Consciousness,

Inc. v. Lee, 505 U.S. 672, 678 (1992). Thus, if the court finds that an Internet

forum is a designated public forum, then the government has minimal ability to

limit a person’s speech–it is as if the plaintiff spoke in a park or on a street corner.

Here, Defendants’ Sheriff’s Department Facebook fan page is a designated
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public forum. It explicitly invites “any [Internet] user with opinions on any topic

to post anything they want . . . .” [Karras Dec. ¶ 32]. 

The Sheriff’s Facebook page allows an interactive discussion between any

user (including Defendants), on any Internet-connected device that has Web

access, in the form of comments, emoticons, or even Facebook “likes.” [Karras

Dec. ¶ 6]. There is no ostensible limit to the types of comments other than

Defendants’ vague requirements that the “social conversations remain civil,

respectful, and on-topic.”

d.  Defendants’ “civility policy” fails exacting scrutiny analysis

because there is no vital interest in maintaining civility on an

Internet forum and it eliminated Mr. Karras’s political

opportunity.

Political express is a core First Amendment right. Buckley v. Valeo, 42 U.S.

1, 44-45 (1976). Because of this, the courts must evaluate the defendants’ case to

exacting scrutiny. Id. In “core” political expression cases, “the restriction can be

sustained “only if it furthers a ‘vital’ government interest . . . that is achieved by

means that does not unfairly or unnecessarily burden either [party’s] continued

availability of political opportunity.” See id. at 94. 

Here, Mr. Karras engaged in political speech. He questioned Sheriff Gore’s

involvement in a 1992 shooting of a woman [Decl. Karras ¶ 13], a topic of

discussion on political leadership and decision-making that is worthy of critique

and discussion in light of the upcoming November election. It should weigh on

voters’ minds as they make their voting decisions.

Defendants can cite to no “vital” government interest because there is no

“vital” government interest in, at best, maintaining a “civil” Internet forum for

discussion. Furthermore, Defendants’s means to achieve any “vital” government

interest is impermissible under the exacting scrutiny test. This is because

Defendants’ chosen means to pursue any legitimate interest in censoring Mr.
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Karras’s speech necessarily unfairly and unnecessarily burden’s Mr. Karras’s

political expression – in fact, in one single click of the mouse, they eliminated

Mr. Karras’s  right to political expression. Therefore, Defendants’ infringement of

Mr. Karras’s right to political expression cannot be ignored by this Court.

e.  Content-based restrictions fail the strict scrutiny analysis

because there is no compelling state interest in maintaining

civility on an Internet forum.

Content-based restrictions are government regulations where either the

underlying policy is to “suppress particular ideas or, if the regulation, by its very

terms, singles out particular content for differential treatment." Reed v. Town of

Gilbert, AZ, 587 F.3d 966, 974 (9th Cir. 2009).

If the government opens up a forum for discussion over “a wide array of

political and public-issue speech,” a content-based restriction on speech in a

designated public forum must be subjected to strict scrutiny analysis. See e.g.,

United Food & Commercial Workers Union v. Sw. Ohio Reg’l Transit Auth., 163

F.3d 341, 352-53 (6th Cir. 1998). Under content-based strict scrutiny review,

government action limiting a person’s speech “must be necessary to serve a

compelling state interest and that it is narrowly drawn to achieve that end.” Boos

v. Barry, 485 U.S. 312, 321 (1988). 

Here, the government Defendants explicitly engage in content-based

restriction on speech. Defendants suppress speech that they consider to be

“uncivil.” Furthermore, Defendants not only remove “uncivil” comments, but

Defendants ban any speaker from making further speech based on possible future

comments from the speaker–it actively restrains the speaker from making any

future public comment of any kind. Defendants unambiguously engage in the

worst kind of content-based restrictions of speech in a designated forum.

Therefore, this Court should evaluate Defendants’ regulations under strict

scrutiny analysis.
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And under the scope of strict scrutiny, Defendants are unlikely to be able to

satisfy their burden. Defendants are unlikely to show that there is a compelling

state interest in its iron-first moderation of an Internet forum that invites all users

to share their opinions. There are no safety concerns. There are no disruption

issues that impede on the conducting of government business. E.g., Norse v.

Santa Cruz, 586 F.3d 697, 700 (9th Cir. 2009), reh’s en banc granted, Norse v.

City of Santa Cruz, 598 F.3d 1061 (9th Cir. 2010) (holding that a city council

properly ejected the plaintiff for being disruptive during a city council meeting).

There is no case law that Defendants can rely on to support their arguments. As to

the “narrowly tailored” requirement, the policies that govern the First

Amendment restrictions on the Sheriff’s Department Facebook fan page are not

narrowly drawn because enforcement of its “civility” requirements are entirely

within the Defendants’ whim. 

Therefore, Defendants are unlikely to be able to show that their current

Sheriff’s Facebook fan page policy meets strict scrutiny analysis.

f.  Lacking guidelines on “civility” Defendants will be unable to rebut

the clear viewpoint discrimination demonstrated here. 

As part of the government’s burden to show that its application of content-

based restrictions for its website was permissible under strict scrutiny analysis,

the government must also show that its censorship does not discriminate based

upon the speaker’s viewpoint. See Forsyth Cnty. v. Nationalist Movement, 505

U.S. 123, 130-31 (1992). The government must show that its regulation was

reasonable in light of the purpose served by the forum and are viewpoint neutral.

Cornelius, 473 U.S. at 806.

When a government enacts “civility” or “decorum” policies for website

use, for those policies to be reasonable, the government must show that its civility

or decorum policies contain “narrow, objective, and definite standards” to ensure

that the government does not engage in viewpoint discrimination. David S. Ardia,
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Government Speech and Online Forums: First Amendment Limitations on

Moderating Public Discourse on Government Websites, 2010 BYU L. Rev. 1981,

2004 (2010)1; Forsyth Cnty., 505 U.S. at 131. 

The underlying principle behind viewpoint discrimination is that if a

government chooses to promote speech at all, it must promote all forms of speech

equally. Viewpoint discrimination is “thus an egregious form of content

discrimination. The government must abstain from regulating speech when the

specific motivating ideology or the opinion or perspective of the speaker is the

rationale for the restriction.” Rosenberger v. Rector & Visitors of the Univ. of Va.,

515 U.S. 819, 829 (1992).

This is a difficult standard for a government defendant to meet. Courts

have “consistently” invalidated government policies that “merely leave it to the

government’s discretion to determine what is acceptable.” Ardia, supra, at 2004-5

(citing Amandola v. Town of Babylon, 251 F.3d 339, 341 (2d. 2001) (reversing

the district court denial of plaintiff’s motion for preliminary injunction in a case

involving wrongful facility permit policies); Int’l Union of Operating Eng’rs,

Local 150 v. Vill. of Orland Park, 139 F. Supp. 2d 950, 954 (N.D. Ill. 2001)

(granting a preliminary injunction to plaintiffs involving a case of wrongful

picketing permit policies)). As a bottom line rule: the government cannot

suppress speech simply because society may find the speech offensive. FCC v.

Pacifica Foundation, 438 U.S. 726, 745 (1978).

The facts in this case suggest no reason to deviate from established First

Amendment jurisprudence. Defendants failed to set out a “narrow, objective, and

definite standard” to its ability to restrict speech on its designated public forum.

And through its “civility” requirement, it twice stopped Plaintiff from making his

speech (at least one of which was his lawful criticism of a government official)

1 This article is available at: Available at:
http://digitalcommons.law.byu.edu/lawreview/vol2010/iss6/1
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and then banned him from making any further speech – simply based on the

content of the initially “offending” speech. When the government can decide

what is an acceptable viewpoint, and what is not – the government engages in

viewpoint discrimination, as did the Defendants in this case.

Therefore, Defendants’ administration of its Sheriff’s Department Facebook

fan page and its “civility” policy violates the First Amendment of the United

States Constitution and the Free Speech guaranteed of the California State

Constitution.

3. Defendants lack any predetermined method for providing

Procedural Due Process to persons who have been banned.

The Due Process clause states “nor shall any State deprive any person of

life, liberty, or property without due process of law.” This requires procedural

safeguards to accompany substantive choices. U.S. Const. Amend. XIV; Mathews

v. Eldridge, 424 U.S. 319, 332 (1976).  Plaintiff’s comments were censored and

their further participation forbidden without any explanation.  Mr. Karras had no

recourse to recover those comments or challenge being banned from the site.

[Karras Dec. ¶ 11]. 

When analyzing procedural due process, the court should apply the three

factor test articulated by the Supreme Court in Mathews v. Eldridge. There, the

Supreme Court stated that in order to determine the adequacy of due process, the

following should be considered: First, “[t]he private interest that will be affected

by the official action; second, the risk of an erroneous deprivation of such interest

through the procedures used, and the probable value, if any, of additional or

substitute procedural safeguards; and, finally, the Government’s interest,

including the function involved and the fiscal and administrative burdens that the

additional or substitute procedural requirement would entail.” Mathews, 424 U.S.

at 335.

Here, the interest affected is Plaintiff’s fundamental right to free speech.

Memo. Re Issuance of Injunctive Relief3:14-cv-02564-BEN-KSC 14

Case 3:14-cv-02564-BEN-KSC   Document 6-1   Filed 10/29/14   Page 19 of 23



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The risk of erroneous deprivation is very high as it appears that Defendants make

arbitrary decisions, without explanation, and allow no means to have that decision

reviewed. Plaintiff suffered erroneous deprivation by having his comments

removed, and being banned from further commenting on the Sheriff’s Department

Facebook fan page.

The administrative burden imposed on Defendants would be, at worst,

minimal. If Defendants want to limit free speech, all they would have to do is

simply turn the commenting ability off..

If Defendants were to create a policy that unquestioningly protects

constitutional free speech, the only foreseeable additional burden that should be

imposed is affording aggrieved citizens some form of review pertaining to their

removed post(s). Citizens should be notified and afforded some meaningful

opportunity to be heard before being prohibited from participating in the public

discussion. While it is highly doubtful that the number of citizens aggrieved by

such action would overwhelm the administrators, even if it did require additional

or even substantial effort on the part of Defendants, such is the cost due process

requires.

For these reasons, Plaintiff is likely to prevail on the Due Process cause of

action.

B.  Suppression of Speech comprises Irreparable Injury that Money

Damages alone cannot remedy.

The right to speech and expression guaranteed by the First Amendment to

the United States Constitution and the Constitution of the State of California is

fundamental. And “the loss of First Amendment freedoms, for even minimal

periods of time, unquestioningly constitutes irreparable injury.” S.O.C., Inc. v.

County of Clark, 152 F.3d 1136, 1148 (9th Cir. 1998).

Mr. Karras wants to comment on Sheriff Gore’s tax-payer supported page

prior to the November 4 election. Thus, each day that he is unable to do so causes
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irreparable injury. [Karras Dec. ¶ 37]. 

C.  The Balancing of Hardships test favors Plaintiff Karras because

Defendants’ cannot be harmed by Karras’s speech.

The grave hardship of denial of fundamental liberties is imposed solely on

Plaintiff. There is no likelihood that Defendants will be damaged as a result of

restoring Plaintiff’s removed comments and allowing Plaintiff to participate in its

online forum. Moreover, there is a substantial public interest at stake because the

instant litigation concerns the government’s subject-matter restriction on speech

made in a designated public forum. 

D. The dispute implicates a matters of public interest.

The instant case revolves around political speech that is undeniably a

matter of public interest because Mr. Karras’s speech was core political speech.

His questioning of Sheriff Gore’s handling of a 1992 shooting of a woman [Decl.

Karras ¶ 13], is relevant in light of the upcoming November election. Questioning

public authority is a vital First Amendment interest.

The very purpose of the First Amendment is to foreclose public
authority from assuming a guardianship of the public mind through
regulating the press, speech, and religion. In this field every person
must be his own watchman for truth, because the forefathers did not
trust any government to separate the true from the false for us.

Thomas v. Collins, 323 U.S. 516, 545 (1945). Mr. Karras’s speech and speeches

of others like him serve a critical interest in ensuring that the government cannot,

by its own censorship of the press, speech, and regulation, be the guardianship of

the public mind. Here, it is clear that Mr. Karras’s right to political expression is

the right that should be protected. Not the government’s to limit it.

E.  The Court should not require a bond.

Because there is a strong likelihood of success on merits as shown above.

Therefore, Plaintiff respectfully requests a nominal bond be imposed, if at all. See

Doctors Assoc., Inc. v. Stuart, 85 F.3d 975, 985 (2d Cir. 1996); Scher v. Volpe,

466 F.2d 1027, 1035 (7th Cir. 1972).
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VII. Conclusion

Based upon the foregoing, Plaintiff respectfully urges this Court to issue a

Temporary Restraining Order and a Preliminary Injunction preventing Defendants

from undertaking any further denial of the right to free speech and expression

based on the content of the speech thereof, and/or violations of due process

thereof..

Respectfully Submitted,

Dated: October 29, 2014 THE MCMILLAN LAW FIRM, A.P.C.

/s/ Scott A. McMillan

BY: ________________

Scott A.  McMillan
Attorney for Plaintiff
Dimitrios Karras 
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